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§1015.5

§1015.5 Prohibition on collection of
advance payments and related dis-
closures.

It is a violation of this rule for any
mortgage assistance relief service pro-
vider to:

(a) Request or receive payment of
any fee or other consideration until the
consumer has executed a written agree-
ment between the consumer and the
consumer’s dwelling loan holder or
servicer incorporating the offer of
mortgage assistance relief the provider
obtained from the consumer’s dwelling
loan holder or servicer;

(b) Fail to disclose, at the time the
mortgage assistance relief service pro-
vider furnishes the consumer with the
written agreement specified in para-
graph (a) of this section, the following
information: ‘‘This is an offer of mort-
gage assistance we obtained from your
lender [or servicer]. You may accept or
reject the offer. If you reject the offer,
you do not have to pay us. If you ac-
cept the offer, you will have to pay us
[same amount as disclosed pursuant to
§1015.4(b)(1)] for our services.”” The dis-
closure required by this paragraph
must be made in a clear and prominent
manner, on a separate written page,
and preceded by the heading: “IMPOR-
TANT NOTICE: Before buying this
service, consider the following infor-
mation.”” The heading must be in bold
face font that is two point-type larger
than the font size of the required dis-
closure; or

(c)(1) Fail to provide, at the time the
mortgage assistance relief service pro-
vider furnishes the consumer with the
written agreement specified in para-
graph (a) of this section, a notice from
the consumer’s dwelling loan holder or
servicer that describes all material dif-
ferences between the terms, conditions,
and limitations associated with the
consumer’s current mortgage loan and
the terms, conditions, and limitations
associated with the consumer’s mort-
gage loan if he or she accepts the
dwelling loan holder’s or servicer’s
offer, including but not limited to dif-
ferences in the loan’s:

(i) Principal balance;

(ii) Contract interest rate, including
the maximum rate and any adjustable
rates, if applicable;
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(iii) Amount and number of the con-
sumer’s scheduled periodic payments
on the loan;

(iv) Monthly amounts owed for prin-
cipal, interest, taxes, and any mort-
gage insurance on the loan;

(v) Amount of any delinquent pay-
ments owing or outstanding;

(vi) Assessed fees or penalties; and

(vii) Term.

(2) The notice must be made in a
clear and prominent manner, on a sepa-
rate written page, and preceded by
heading: “IMPORTANT INFORMA-
TION FROM YOUR [name of lender or
servicer] ABOUT THIS OFFER.” The
heading must be in bold face font that
is two-point-type larger than the font
size of the required disclosure.

(d) Fail to disclose in the notice spec-
ified in paragraph (c) of this section, in
cases where the offer of mortgage as-
sistance relief the provider obtained
from the consumer’s dwelling loan
holder or servicer is a trial mortgage
loan modification, the terms, condi-
tions, and limitations of this offer, in-
cluding but not limited to:

(1) The fact that the consumer may
not qualify for a permanent mortgage
loan modification; and

(2) The likely amount of the sched-
uled periodic payments and any ar-
rears, payments, or fees that the con-
sumer would owe in failing to qualify.

§1015.6 Assisting and facilitating.

It is a violation of this rule for a per-
son to provide substantial assistance or
support to any mortgage assistance re-
lief service provider when that person
knows or consciously avoids knowing
that the provider is engaged in any act
or practice that violates this rule.

§1015.7 Exemptions.

(a) An attorney is exempt from this
part, with the exception of §1015.5, if
the attorney:

(1) Provides mortgage assistance re-
lief services as part of the practice of
law;

(2) Is licensed to practice law in the
state in which the consumer for whom
the attorney is providing mortgage as-
sistance relief services resides or in
which the consumer’s dwelling is lo-
cated; and
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(3) Complies with state laws and reg-
ulations that cover the same type of
conduct the rule requires.

(b) An attorney who is exempt pursu-
ant to paragraph (a) of this section is
also exempt from §1015.5 if the attor-
ney:

(1) Deposits any funds received from
the consumer prior to performing legal
services in a client trust account; and

(2) Complies with all state laws and
regulations, including licensing regula-
tions, applicable to client trust ac-
counts.

§1015.8 Waiver not permitted.

It is a violation of this rule for any
person to obtain, or attempt to obtain,
a waiver from any consumer of any
protection provided by or any right of
the consumer under this rule.

§1015.9 Recordkeeping and
ance requirements.

compli-

(a) Any mortgage assistance relief
provider must keep, for a period of
twenty-four (24) months from the date
the record is created, the following
records:

(1) All contracts or other agreements
between the provider and any con-
sumer for any mortgage assistance re-
lief service;

(2) Copies of all written communica-
tions between the provider and any
consumer occurring prior to the date
on which the consumer entered into an
agreement with the provider for any
mortgage assistance relief service;

(3) Copies of all documents or tele-
phone recordings created in connection
with compliance with paragraph (b) of
this section;

(4) All consumer files containing the
names, phone numbers, dollar amounts
paid, and descriptions of mortgage as-
sistance relief services purchased, to
the extent the mortgage assistance re-
lief service provider keeps such infor-
mation in the ordinary course of busi-
ness;

(5) Copies of all materially different
sales scripts, training materials, com-
mercial communications, or other mar-
keting materials, including Web sites
and weblogs, for any mortgage assist-
ance relief service; and

§1015.10

(6) Copies of the documentation pro-
vided to the consumer as specified in
§1015.5 of this rule;

(b) A mortgage assistance relief serv-
ice provider also must:

(1) Take reasonable steps sufficient
to monitor and ensure that all employ-
ees and independent contractors com-
ply with this rule. Such steps shall in-
clude the monitoring of communica-
tions directed at specific consumers,
and shall also include, at a minimum,
the following:

(i) If the mortgage assistance relief
service provider is engaged in the tele-
marketing of mortgage assistance re-
lief services, performing random, blind
recording and testing of the oral rep-
resentations made by individuals en-
gaged in sales or other customer serv-
ice functions;

(ii) Establishing a procedure for re-
ceiving and responding to all consumer
complaints; and

(iii) Ascertaining the number and na-
ture of consumer complaints regarding
transactions in which all employees
and independent contractors are in-
volved;

(2) Investigate promptly and fully
each consumer complaint received;

(3) Take corrective action with re-
spect to any employee or contractor
whom the mortgage assistance relief
service provider determines is not com-
plying with this rule, which may in-
clude training, disciplining, or termi-
nating such individual; and

(4) Maintain any information and
material necessary to demonstrate its
compliance with paragraphs (b)(1)
through (3) of this section.

(c) A mortgage assistance relief pro-
vider may keep the records required by
paragraphs (a) and (b) of this section in
any form, and in the same manner, for-
mat, or place as it keeps such records
in the ordinary course of business.

(d) It is a violation of this rule for a
mortgage assistance relief service pro-
vider not to comply with this section.

§1015.10

Any attorney general or other officer
of a state authorized by the state to
bring an action under this part may do
so pursuant to section 626(b) of the 2009
Omnibus Appropriations Act, Public
Law 111-8, section 626, 123 Stat. 524

Actions by states.
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